Highlights of Harvey Pitt’s Presentation
At the Society’s

February 16™ Teleconference

Corporate governance and compliance have become very much like the weather — everyone
talks about them, but few seem to have focused on the practical ways in which the new
regulatory and compliance regime can be accommodated to successful, prospering, and ongoing
businesses.

Members of the Society joined Harvey Pitt as he drew from his real-world regulatory and
counseling experience, to offer a thumbnail sketch of the top ten mistakes governance
professionals will want to avoid, and a pragmatic discussion of the things they will not want to
overlook.



Harvey Pitt offered some advice to help Society members avoid “becoming the next cautionary
tale splayed across the front page of the Wall Street Journal.” He also emphasized ways to help
companies achieve “prosperity and growth.”

It’s not happening to “them,” it’s happening to “us.”

e Companies must set the proper “tone at the top.” The starting point for
effective corporate governance and compliance is with directors and senior
corporate managers themselves. A company’s tone is set by senior
management’s deeds, not merely their words. A climate of integrity and
transparency must be set at every level.

e Effective corporate governance exists if, and only if, corporate constituencies
can trust what companies say about their financial performance.

e Companies can only achieve trust if they adopt, and seriously implement
policies, procedures and internal controls that ensure the integrity and
reliability of their numbers; if they identify, evaluate and manage risks; and if
they ensure that no one can engage in hanky-panky without it being detected
and penalized.

e Companies that emphasize “making” the numbers rather than making certain
the numbers they put out are trustworthy are sure to get into trouble.

e Companies must assign clear responsibility and implement procedures for the
continuous collection, aggregation, and assessment of corporate data, trends
and projections. Compliance and legal functions must work hand-in-glove
with business units.

e Companies need a formal, full-time, well-compensated senior officer position
to administer the company’s ethics and compliance programs. The person
must be knowledgeable about regulatory and ethical requirements, and have
adequate resources to perform day-to-day functions.

e Companies should assign formal responsibility at the board level for
overseeing the company’s compliance programs. While oversight can be
exercised through a committee, all directors should have familiarity with the
program. The committee should review compliance and ethics programs on a
quarterly basis. There’s a tendency to lay all requirements of this ilk on audit
committees. Consider instead Qualified Legal Compliance Committees,
which must have at least one member of the audit committee and two or more
independent directors.



Companies should seize S-Ox’s requirements as an opportunity to gain a
performance edge. Information garnered from state of the art controls and
compliance efforts has strategic and tactical uses.

Executive compensation, both during service and in parting ways, is a
lightning rod issue that is attracting all sorts of attention from regulators,
investors and the media, and will remain a spotlight issue for the foreseeable
future.

Doing better, or worse, than your competition is something you should
understand and be able to explain with great facility, precision and accuracy.
Remember the lessons of Royal Dutch Shell.

Outside directors need to have a game plan; they need to be organized, with
an active agenda for each fiscal year and with established experts on hand and
on call to assist the directors.

An effective board is one in which management and the outside directors
work collaboratively to achieve the company’s desired objectives. A critical
element of such a working relationship is full disclosure. While directors
cannot immerse themselves in the intricacies of a company’s many-faceted
operations, they can ensure that all critical information is given to them on a
timely basis.

Board packages that either “dumb down” important issues, or create a “sea of
impenetrable documents,” disserve the company, its managers, and the
directors. It is critical for directors to be given every important detail
regarding any proposed action.

Keep accurate and complete records of all board deliberations. It’s important
not only to do the right thing, but to be able to demonstrate that you’ve done
the right thing. This places a premium on good recordkeeping.

Obtain comprehensive D&O/E&O insurance coverage. Outside directors
should be satisfied that the disqualification of one or more directors will not
disqualify the remaining directors. Outside directors also should look into
excess “Side A” coverage, which protects innocent outside directors when the
company’s standard policies are rescinded or do not fully protect the outside
directors.

Require periodic board effectiveness assessments. Unfortunately, it isn’t
enough to be dedicated and proactive. Directors need the comfort of knowing
that they are performing the way shareholders reasonably have a right to
expect them to perform. This is best done through periodic evaluations by
independent outside experts, who can improve the board’s performance based
on its actual approach to issues.



